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KEY JUDICIAL PRECEDENTS

1. Arnesh Kumar v. State of Bihar & Anr.
Supreme Court of India | (2014) 8 SCC 273 | Judgment dated July 2, 2014

The Supreme Court held that arrest must not be automatic merely because an allegation has been made. Where conditions
under Section 41 CrPC are not satisfied, police must follow statutory safeguards including Section 41A notice. The
Magistrate must independently scrutinise legality and necessity before authorising detention.

2. Satender Kumar Antil v. Central Bureau of Investigation
Supreme Court of India | MA 1849/2021 in SLP (Crl.) No. 5191/2021 | Judgment dated July 11, 2022

Reaffirmed Sections 41/41A CrPC as essential safeguards for personal liberty under Articles 21 and 22. Emphasised
compliance to avoid unnecessary incarceration, ruling non-compliance must carry legal consequences. Clarified Section
41A does not apply universally to every preventive provision.

3. Aldanish Rein v. State of NCT of Delhi & Anr.
Delhi High Court | W.P. (CRL.) 2039/2018 | Judgment dated November 1, 2018

Examined preventive powers under Sections 107/151 CrPC. Stressed the mandatory independent application of mind by
Special Executive Magistrates (SEM) and essential safeguards against arbitrary preventive detention.

4. Arvind Kumar Munka v. Union of India
Calcutta High Court | Judgment dated December 24, 2019

High Court ruling discussing Arnesh Kumar safeguards, emphasizing legally sufficient reasons for arrest and mandatory
judicial scrutiny prior to authorizing custody.

5. Salman Khan v. State of Rajasthan — Post-Conviction Bail
Sessions Court, Jodhpur | April 2018

Post-conviction suspension of sentence in blackbuck poaching case after a 5-year sentence. Shows appellate courts can
consider liberty even post-conviction, though distinct from pre-trial preventive custody.

6. Rajvir Singh @ Vikramjit Singh v. State of Rajasthan
Rajasthan High Court | Order dated June 1, 2018

Bail granted in a chain-snatching case under Sections 392/34 IPC subject to personal bond and sureties, illustrating
judicial exercise of discretion in property offences.

BACKGROUND: CUSTODY OF SAURAV DAS & ASHUTOSH RANKA

Media reports state CJP leaders Saurav Das and Ashutosh Ranka were arrested following a protest at Jantar Mantar
against Chief Election Commissioner Gyanesh Kumar over alleged protest-related conduct (crossing barricades,
entering restricted areas). Custody was extended by a Special Executive Magistrate (SEM). Challenges before the
Delhi High Court were withdrawn after queries regarding procedural remedies, while police sought further extension.
The core question is whether the State acted within constitutional boundaries or executive convenience.
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CONSTITUTIONAL ANALYSIS & GOVERNMENT ACCOUNTABILITY

1. Are Constitutional Rights Respected Only When Convenient?

Articles 14 and 21 guarantee equality and personal liberty; Article 19(1)(a) & (b) safeguard speech and peaceful
assembly. Article 22 regulates arrest. While barricade violations carry legal consequences, restrictions do not
grant police unlimited authority to detain without satisfying statutory standards. The government must
demonstrate powers were exercised lawfully, not for executive ease.

2. Section 41A Notice & Statutory Safeguards: Under Arnesh Kumar, arrest is not automatic. Where Section
41A CrPC (or Section 35 of Bharatiya Nagarik Suraksha Sanhita, 2023 - BNSS) applies, mandatory appearance notices
must precede arrest. If arrested without notice, explicit statutory necessity must be recorded. Executive Magistrates
cannot bypass these procedural prerequisites.

3. The SEM is Not a Rubber Stamp: The Special Executive Magistrate must exercise independent judicial
discretion rather than mechanically approving police applications. Per Aldanish Rein, SEM custody orders must
record specific statutory grounds, material evidence of breach of peace, and reasons why less restrictive measures
(e.g., bonds) were insufficient.

4. Nature of Allegations — Absence of Heinous Crime: The allegations pertain to peaceful protest, crossing
barricades, and entering restricted zones—not heinous or violent crimes like murder or rape. While not conferring
automatic immunity, non-heinous allegations demand heightened judicial scrutiny regarding the necessity and
proportionality of continued detention.

5. Precise Comparative Jurisprudence (Salman Khan & Rajvir Singh): While post-conviction bail in the
Salman Khan case and property-offence bail in Rajvir Singh differ procedurally from preventive custody, they
highlight a key standard: is personal liberty evaluated with consistent judicial rigor across all cases regardless of
political context?

6. Constitutional Test under Articles 14, 19, 21 & 22: Police, SEMs, and prosecutors operate under distinct
constitutional mandates. Their institutional proximity must not collapse into mechanical concurrence. Executive
actions restricting fundamental freedoms remain strictly reviewable by courts.

7. High Court Proceedings — Withdrawal vs. Merits: The withdrawal of the petition in the Delhi High Court
on procedural grounds does not constitute a judicial endorsement of the SEM's custody order. Liberty obligations
remain binding on the State regardless of petition withdrawals.

Conclusion: The Constitution Over Executive Convenience

Rule of law demands that personal liberty cannot be rendered contingent upon executive approval of political
protests or slogans. Statutory safeguards, independent magistrate review, and accessible judicial remedies are
non-negotiable constitutional mandates.
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